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RESPONDING TO A PROPOSITION 65 NOTICE1 

By: Joshua J. Borger, Esq.2 

May 30, 2017 

A. What is Proposition 65? 

If you live in California, you have likely seen a Proposition 65 notice.  It may 

have been a label on a product, a warning on a shelf, or a warning on a business’s wall 

that states, “WARNING: this product contains a chemical known to the state of 

California to cause cancer.”  You may not have known what it was or why it was there.  

It’s doubtful that you altered your behavior as a result of it.  But, for plaintiff lawyers 

(known to some as bounty hunters), it could mean a great deal of money if your business 

fails to have one. 

So, first things first.  What is Proposition 65?  The Safe Drinking Water and 

Toxic Enforcement Act of 1986, known as Proposition 65, provides, “No person in the 

course of doing business shall knowingly and intentionally expose any individual to a 

chemical known to the state to cause cancer or reproductive toxicity without first giving a 

clear and reasonable warning…"  The State of California publishes a list of chemicals 

known to cause cancer or birth defects or other reproductive harm.  There are about eight 
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hundred chemicals on the list.  Businesses must provide a “clear and reasonable” warning 

before knowingly and intentionally exposing anyone to a listed chemical.   

The regulations provide “safe harbor” levels to assist businesses in determining 

whether a warning is even necessary.  A business does not need to provide a warning if 

exposure to a chemical occurs at or below these levels.  However, not all chemicals have 

“safe harbor” levels.  If there is no safe harbor level for a chemical, then businesses that 

expose individuals to a listed chemical are required to provide a warning unless they can 

show that the anticipated exposure level will not pose a significant risk of cancer or 

reproductive harm.   

And, now we’ve reached a problem.  The cost of compliance.  Businesses will 

have to hire an expert to test the product to determine whether the product is within the 

“safe harbor” levels.  And, if there is no “safe harbor” level, then it may be an even more 

expensive prospect because they have to create a test (which more likely than not some 

plaintiff lawyer will dispute the validity of).  As a result, many businesses have 

determined that the cheapest option is to post a Proposition 65 regardless of whether a 

listed chemical is present because it is cheaper than testing and safer than holding 

themselves out as a sitting duck for the plaintiff bar.   

If a warning is required, Proposition 65 provides a list of warnings that are 

considered to be “clear and reasonable” as a matter of law.  These warnings are called 

“safe harbor warnings.”  The purpose is to take the guesswork out of whether your 

warning is sufficient and a plaintiff will sue you for trying to comply. 

There are various exceptions (i.e., defenses) to a Proposition 65 claim.  First, it 

does not apply to businesses with less than ten employees.  Second, as stated, the Act also 
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does not apply and, thus, a warning is not required if the exposure is so low as to create 

no significant risk of cancer or birth defects or other reproductive harm.  Third, a 

business is only required to provide a warning before "knowingly and intentionally" 

exposing someone to a listed chemical.  Fourth, Proposition 65 exempts exposures that 

take place within twelve months of a chemical being added to the list. 

B. The penalties 

Proposition 65 lawsuits have nothing to do with altruism.  While they are 

purportedly brought in the “public interest,” it is doubtful that the “public interest” is the 

real reason for the notice.  Rather, they are brought because plaintiffs (often professional 

groups), who do not claim to have been harmed, are seeking to recover penalties from 

you on behalf of the “public.”  This is quite a lucrative practice for the plaintiff bar, 

which often serve notice after notice, demanding a penalty in lieu of filing a lawsuit.   

But, what’s the penalty?  If a business is found to have violated Proposition 65, a 

court may order the business to stop the violation. The business is also subject to civil 

penalties of up to $2,500 per day for each violation.  The courts generally find one 

“violation” for each unit that does not contain an adequate warning.  The penalty is a 

sliding scale and there are multiple factors the court may consider.  Those who act fast to 

remedy the issues will likely not have to pay the full penalty.  Nevertheless, you can 

easily see how these penalties can add up to astronomical figures.  These private 

plaintiffs can receive twenty-five percent of any civil penalties collected and their 

attorneys’ fees.  Hence, the real reason you received the notice. 
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C. The notice – the time to respond 

While private parties can bring Proposition 65 lawsuits, they must provide at least 

sixty days notice of the alleged violation to the business.  The regulations provide details 

as to the information that it must provide, including adequate information about the 

alleged violation. 

It is doubtful that you can navigate your way through a Proposition 65 notice by 

yourself.  The parties that serve them are well versed in the statute.  This may include 

testing, if none has been done, and reaching out to the noticing party.  The noticing party 

must serve a Certificate of Merit that states that they have done testing and have a valid 

basis for their notice.  While they are not required to share it with you, they may be so 

inclined.  You should contact a lawyer at Gates Eisenhart Dawson (www.gedlaw.com) as 

early as possible to take advantage of the sixty days and discuss your options. 
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